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•« The questions contained in the enclosed memorandum from Mr. 

have been reviewed together with the appropriate law, and the 
j. on owing opinion is submitted for your advice. 

2, It is our understanding that OPC is now seeking the "temporary 
but relatively extended" services of a regular army officer, who is 
retired for other than physical disability. 

3. Generally, the status of a retired army officer is that of a 
person holding an office under the United States Government. The 
statutes prohibiting the holding of two offices of receiving dual compen- 
sation in the Government are several and somewhat ambigious. In order 

to comprehend the general meaning of their provisions, they must be 
considered together. Reference is made to Title 5 of USCA and the 
sections given below are part of this Title. 


4, Section 5Sa provides that no person holding a civilian office 
or position under the U.S. Government shall be entitled, during the 
period of his incumbency, to retired pay from the United States for 
services as a commissioned officer in the army, at a rate in excess of 
an amount which, combined with the civilian salary, exceeds $3,000, 

Ouch person, however, may make an election between the salary and the 
retired pay. Section 62 provides that no person shall hold two offices 
under the Government if the compensation of $2,500 is attached to either. 
Sections 69 and 70 are prohibitions against the payment and receipt of 
compensation for services in the case of anyone already holding a position 
as a Government officer. 
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5, The restrictions of Sections 69 and 70 are not an obstacle, since 
they have not been considered applicable when the additional service has 
not been incompatible with the basic work. In the present instance, of 
course, there is no conflict between the arbitrary "office" created by 
the retired status and the work to be performed for CIA. If the anti- 
cipated compensation from CIA exceeds $3,000 when it is added to the 
retired pay, then Section 59a requires the employee to make an election 
between the compensation and the pay. Section 62 restricts the salary 
■+■$ 0 i^OO flaly-whea-tfee- additional work is considered an "office" to 
O* fyhich _ a fixed s_aJLary... is Attached. In applying this limitation, "office" 

.has be^m defined as "a public station or employment conferred by the 
apji bin tr^s^t of Governmen ;. " The term embraces the idea of tenure, duration 
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Salary", in turn, carries the connotation of "a 


Class. Cc~’i#'ike£ "periodical compensation paid for services rendered; or a stated 
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7. In specific answer to the questions raised, in paragraphs 2. a 
b. and c. of your memorandum, it is our opinion that we may contract 
with the prospective recruit on an intermittent basis for compensation 
in the form of a fee which is not determined by the actual amount of 
time worked, fte are not aware of any Comptroller General's decision 
ruling on the waiver of retired pay when a person is employed on a fee 
basis. The question of dual compensation has been a constant source 
of disagreement and confusion since it was first raised well over a 
hundred years ago, and it is not much nearer solution now than then. 

While we do not believe that an employee on a fee basis is necessarily 
i equired to waive his retired pay, any challenge 'could most certainly 
be met on firmer ground if the claim to retired pay was in fact re- 
linquished. In this regard, only retired pay for the days when the 
employee performed any work for the Agency would have to be forfeited, 
but the forfeituro would work for the entire day regardless of the extent 
of the employee's services to the Agency on that day. If it is decided 
' o el fee w a waiver, notice should be given at the commencement and term- 
ination of employment with the Agency to the following office: 

he tired Pay Branch 
finance Office, U.S. Army 
Cvjcond and R Streets, S,V«, 

Washington 25, D.C, 

During the interim period, monthly reports would be required to specify 
the actual number of days worked in the Agency. 


/s/ljAhliEIICS H. HOUSTON 
General Counsel 
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